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carriers have reported a rise in claims against
lawyers.? By 2016, claims reportedly leveled
out, but they still hover over pre-recession
levels. Defense costs are on the rise, with
carriers reporting big payouts—up to $50
million and $100 million on individual
claims—with average defense costs increas-
ing to anywhere from over $50,000 to over
$500,000 per claim.*

Making and defending claims against law-
yers appears to be big-time business. And it’s
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been growing. Since the Great Recession of
2008, leading legal malpractice insurance

This could be a “new normal,” accord-
ing to Ames & Gough, a specialty insur-
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This article is intended to give general information only and not to
provide advice on specific legal issues. Reading it does not create an
attorney—client velationship with the writer or his firm. The opinions
expressed in the avticle, wnless otherwise attributed, are the writer’s alone.
The interests of T B’s clients may be matcrially bencfitted by the adoption
and implementation of any action proposed in this article to the extent

it may be consideved a veform of the law or its administration.
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ance brokerage and risk management con-
sultant.?

When I recently expressed my concern
about the rise in claims and costs to Arizona
lawycr Bill Malcdon, of the law firm Osborn
Maledon, who defends lawyers and firms
against claims, he agreed, replying, “Alex,
that’s the new sport out there.”

Why does this matter to us?

The “new normal” affects the service we
provide to our clients and the public, and it

www.azbar,org/AZAtlorney

affects our bottom line. More claims lead to
higher insurance premiums and higher re-
tentions, or deductibles. In the end, the
carriers don’t foot the bill. We do.

It’s time to take a closer look at this is-
sue—and ways to address it.

Changes and Trends in
the Profession
Our Rules of Professional Conduct declare,
“Lawyers play a vital role in the preserva-
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tion of society.”® That role places us in the
line of fire—figuratively and literally. Gal-
lup Polls consistently rank our profession
on the lower end of the spectrum for hon-
esty and ethics, just above business execu-
tives, advertisers, Members of Congress,
car salespeople and lobbyists.” Unforgiving
juries are a looming specter for legal mal-
practice defense lawyers and insurance car-
rlers.

This is no surprise. We can be viewed as
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heroes and villains all in the same action,
because we advocate for our clients in their
most fundamental and passionate matters.

But the legal climate has changed since
the Great Recession, and there are notable
and concerning trends coinciding with the
rise in claims and costs. It’s important to
recognize them to help identify ways to ad-
just our management and practice habits to
reduce our exposure.

Claimants casting wider

nets of recovery

Whether motivated by opportunism, a bad
case result and/or a desire to avoid legal
bills, claimants have resorted to making
claims not only against their own lawyers,
but also against opposing lawyers, media-
tors or lawyers with whom they had no di-
rect contact but whose work they allegedly
relied on.

harmful, and potentally alcohol-depen-
dent drinking, and that 28 percent, 19
percent and 23 percent reported experi-
encing symptoms of depression, anxiety
and stress, respectively.!! Arizona ethics
counsel Lynda Shely, a member of the Na-
tional Task Force that issued the Report
and the ABA Presidential Working Group
on Lawyer Wellness, says, “Many Bar mem-
ber assistance directors believe those statis-

tcs underreport the extent

Attitudes regarding i
legal services

Corporate and individual cli-
ents changed their purchas-
ing strategies and their atti-
tudes about legal work—
cutting back on services,
scrutinizing fees, demand-
ing discounts and reduc-
tions, and keeping legal
work in-house. Changes in
technology are adjusting
client expectations of the
cost and provision of legal
services. Online market-
places for discount legal
services, along with emerg-
ing on-line self-service pro-
viders, have increased com-
petition. \_

We can be viewed as heroes and
villians all in the same action,
because we advocate for our
clients in their most fundamental
and passionate matters. But the
legal climate has changed since

the Great Recession.

™ of the problem.”

Bar charges vs. civil
claims suggests a
change in forum choice
While civil claims increased
since the Great Recession,
the number of annual bar
charges decreased, dropping
from just under 5,000 in
2005 to just over 3,000 in
2012, and fluctuating in the
3,000s every year since.'
The vast majority of charges
are dismissed as they are
triaged through the SBA’s
resolution process, laudably
made speedier beginning in
2010.

While cautioning that no

Many firms apparently
are adjusting still. As of 2018, equity part-
ners reportedly were not busy enough in
51 percent of all law firms, according to
Altman Weil, a legal management consult-
ing firm, which has been analyzing changes
in the legal profession since the Great Re-
cession through annual surveys of hun-
dreds of U.S. law firms.?

Increased access to the legal system
Unrepresented parties, at little to no cost,
are making claims and filing complaints us-
ing internet information and court-main-
tained self-service centers.

Increasing cyber events

Carriers report that cyber events are trig-
gering more malpractice claims.® This not
only results from hackers and viruses dis-
guised by familiar email addresses, but also
from negligent and careless use and storage
of office computers and personal devices
used for business.
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As Steve Lowe of Ahern Insurance Bro-
kerage, which serves numerous Arizona
firms, puts it, “Sadly, lawsuits against law-
yers continue to grow because they’re often
not based on an error in professional ser-
vices, but purely because an adverse party is
fishing to get something from somecone
and casting a big net to get it.”

Increased violence toward

the legal profession

In Arizona, 42 percent of State Bar of Ari-
zona poll respondents reported that they
had been threatened and/or physically as-
saulted at least once.’® And then there are
the targeted victims of 2011 in Yuma,
2013 in Phoenix, and 2018 in Scottsdale.
May their memory be eternal.

Substance abuse and mental

health concerns

One study found that over 20 percent of
a sample of 12,825 licensed, employed
lawyers screened positive for hazardous,

single reason can be attrib-
uted to the decrease, the State Bar has sug-
gested that possible causes are increasing
awareness in ethics and professionalism
among lawyers, an improved economy,
more lawyer outreach, and reduced use of
legal services given that most charges are
generated by a lawyer’s client.!

But the inverse trend suggests an addi-
tional reason, at least for some—choice of
forum. Bar charges don’t result in payouts.
Civil claims can. Some claimants might
load a demand letter or complaint with al-
leged ethical rule violations to help squeeze
money from lawyers and their carriers—in
good or bad economic times, and without
a duty by plaintffs’ lawyers to report the
alleged conduct to the Bar.

What to Do
As dire as the above trends may seem, the
good news is that applying simple fun-
damentals can help reduce exposure to
claims while improving practice habits—
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all without losing stride
on the business end. Here
are eight tips to get you

started. T _]’1 d S
" entals can he !|1.
Tlp Watch for T T £t

conflicts reduce exposure o
of interest. .
Carriers con- while ACe
sistently re-
port that con- ha —-all without losing

flicts of interest trigger

most malpractice claims.” stride on the business end

This boils down to our
ethical duty of loyalty to
put the client’s interests
first over all others. When

warns, “Virtually all dif-
ficult ethical problems
arisc from conflict be-
tween a lawyer’s respon-
sibilities to clients, to the
legal system and to the
lawyer’s own interest in
remaining an ethical per-
son while earning a satis-
factory living.”'” This ap-
plies, for example, when
we change firms, repre-
sent multiple clients, rep-
resent entities with in-
dividual principals, and
when a third party pays
the fees for our services
to the client.

If you’re not sure

signing up clients, keep in \

mind that we’re competing in a game of
life with rules that don’t apply to others.
The Arizona Supreme Court said it best:
“Many of the Canons of Professional Eth-
ics which attorneys must observe most
scrupulously are diametrically opposed to

the code by which businessmen must live
if they are to survive.”®

always apply. Problems cmerge whcn we
ignore or test their limits. As the Pream-
ble to our Rules of Professional Conduct

whether a conflict cxists
before or after you sign up a client, don’t
wing it. Call ethics counsel. The cost of a
10- to 20-minute consulit is far less than
a claim and a related increase in your pre-
miums and retentions. The State Bar ho-
tline is free.
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Highly tech-savvy, certified ethical hacker will decode the digital
DNA that matters to your case.

 Experienced digital forensics expert.

* 20+ years as a computer/network consultant.

* Technical opinions in plain English for clients,
judges and juries provides the technlcal
edge for your case.

Digital data lives everywhere. We will find it:
iWatches, drones, Fitbits, DVRs, social media,
GPS, cell phones, computers, cars, internet,
email, Google Drives, pacemakers, cloud
storage, cell fowers, geo tags, more.

Karl Epps

EMCE, CEH, COFF,
CHFI, CCPA

karl@epps4néd.com
602.463.5544

www.epps4né.com
Scottsdale
and Nationwide

EPPS DIGITAL FORENSICS LL.C

( ANALYSIS | PRESERVATION/RECOVERY | LITIGATION

DECODING DIGITAL DNA |
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Screen

potential

new If someone has a litigious
clients.

e history or shows signs of
ents can lead o

to claims. Screening at the
intake process is a vital risk-
management step.

Typical signs of a poten-
tial difficult client include
(1) acute victimization; (2)
unrealistic expectations and
demands; (3) self-righteous-
ness; (4) excessive flattery

ggression coupled with

et varnvid fha » -
not want the case.

N

Trust your instincts.

ility, vou might
Y, you Imigit

When it just doesn’t seem
right for you, it most likely
isn’t.

Ti Commu-

p nicate

profes-
sionally
with
every-
one.
We’re all humans who prac-
tice in a high-intensity pro-
fession. Fear abounds. Tem-

when they only just met \
you; (5) a trail of former lawyers who just
couldn’t seem to get it right; and (6) exces-
sive negotiation of your legal fees.

Asidc from your internal conflict check,
you also can search social media and pub-
lic records, including the court docket of
any case the potential client wants you to
handle.

And don’t forget to scrutinize the poten-

tial opposing party or the members of an
entity client. If someone has a litigious his-
tory or shows signs of aggression coupled
with mental instability, you might not want
the case. Or at least you’ll know what you’re
getting into and can plan how to conduct
yourself during the representation, especial-
ly if the others are not represented by
counsel.

~ pers can flare. Attitudes
become jaded. But snarky or careless emails
and vitriolic pleadings can be used as “Ex-
hibit A” in a claim against you, posted on
the internet, or worse, trigger an unstable
person.

This includes “confidential” emails to
your clients with derogatory references
about your client, or the opposing party or
attorney—or the judge. Your client holds

NEED A DOSE OF
VITAMIN SEA?

CLEvy P SEA

JULY 14-17 | CORONADO, CA

Learn more at
bit.ly/cbts-2019
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the privilege, not you.

Ti Don’t

p “dabble” in
unfamiliar
practice
areas.

Take a cue
from how it
works with new attorneys
who, by virtue of their
inexperience, are closely
supervised—or should be.
If you plan on venturing

that the policy is your safety
net. A failure to understand
its terms could have serious
financial consequences.
This includes, for exam-
ple, lawyers who say some-
thing like, “I messed up,
call my carrier” before con-
sulting with the carrier.
That’s because LPL policies
contain a clause that says
you may not admit any lia-
bility without your carrier’s
prior written consent. Why?
One reason is that your
alleged act might not meet

7

\.
into an unknown area—for
example, when you are transitioning prac-
tices—do it with the help of experienced
counsel, and/or prepare yourself thor-
oughly with self-study and CLE.

Anyone casually handling the onec-off
legal “favor” in an unfamiliar arca for a
family member or friend should remember
the adage “No good deed goes unpun-
ished.”

L Read your Lawyers
Tlp Professional Liability

(LPL) policy.

Or designate someone in
your firm to read and ex-
plain it to you, or bring
someone in to do it. An
in-depth analysis of an LPL policy is be-

yond the scope of this article. But know

the elements required for a
successful claim against you.'® But now
you’ve admitted that it did.

Ti

p Be mindful of signs

of substance abuse.
Firm managers should

address the problem and
encourage  treatment.

Economic consulting from demand to verdict

Credentialed
Objective

Clear your expert.

That's what we are.

Valentina Kachanovskaya, Ph.D

kachanovskaya@metaecon.com

1-800-604-0108

It's how you want the
jury to talk about
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Managing Professional Liability Risk

Consult an employment lawyer if you have
questions on how to do this. The State Bar
of Arizona offers referral resources. A fail-
ure to address this issue can have devastat-
ing consequences to the substance abuser,
the abuser’s firm, clients and the public.

conduct and recognizing hackers and vi-
ruses.

Despite cutting-edge technology, human
beings still remain the front line of defense
against security breaches. And don’t forget
to obtain a standalone cyber insurance pol-
icy. Your LPL policy typically does not cov-

Change can be difficult, especially with
an established group. According to Altman
Weil’s 2018 survey, in 69 percent of law
firms, partners resist most change efforts.’?
Mind you—these are U.S. law firms report-
ing this.

For any sized firm, or sole practitioner,

reminders regarding acceptable employee

10.

er cyber events.

Tip

Focus on cyber
security.

Employ experienced IT
people to implement and
maintain your cyber securi-
ty system and related inter-
nal policies with periodic

Tip

Examine your firm
culture.

Ask these two questions:
¢ What is my firm culture?
e Should it be changed?

this is critical in determining whether and
how you implement an effective risk-man-
agement plan.

Simple adjustments in our practice habits
and honest self-reflecion can help avoid or
defend against claims and improve our ser-
vices. This not only is good risk manage-
ment, it’s also good business, and good for
our clients and the public whom we serve.
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